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LEGAL CITATIONS
Section 1.  Parent Rights
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34 CFR §300.504(a)

4AAC 52.200
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20 USC 1415 d1A - B

20 USC 1415 d2
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34 CFR §300.503-505

4AAC 52.190
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20 USC 1415 b6A
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34 CFR §300.520
34 CFR §300.532
34 CFR §300.536
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Section 6.  Impartial Due Process Hearings - continued
4AAC 52.560

4AAC 52.600

4AAC 52.610

20 USC 1415 b3B

20 USC 1415 b6A – B

20 USC 1415 b7A

20 USC 1415 c2A

20 USC 1415 f3C – E

20 USC 1415 i3Bi-ii

20 USC 1415 i3Diii

20 USC 1415 k4A
Section 7.  Surrogate Parents

34 CFR §300.30 

34 CFR §300.519
4AAC 52.590

20 USC 1415 b2ii

Section 8.  Independent Evaluations

34 CFR §300.502

4AAC 52.540

Section 9.  Confidentiality of Information

34 CFR §76 (EDGAR)

34 CFR §81 (GEPA)

34 CFR §99.3 (FERPA)

34 CFR §99.7

34 CFR §99.10 - 11

34 CFR §99.22

34 CFR §99.31

34 CFR §300.123
34 CFR §300.520
34 CFR §300.611-620
34 CFR §300.622-627
4AAC 52.510

4AAC 52.760

4AAC 52.765

4AAC 59.005 - 070

SECTION 1  (  PARENT RIGHTS 

A parent of a child with a disability has specific rights or procedural safeguards under IDEA 2004. The District is required to adopt the parents’ rights statement developed by the Department of Education & Early Development, referred to as the Notice of Procedural Safeguards (refer to Appendix E, Section 3).
When Rights Are Provided

The District must give parents a copy of the Notice of Procedural Safeguards once a year, except: 
	1.
	Upon initial referral or parental request for an evaluation.

	2.
	Upon the first occurrence of the filing of a due process hearing.

	3.
	Upon request of a parent. 


INTERNET WEBSITE

A local education agency may place a current copy of the Notice of Procedural Safeguards on its Internet website.

PROCEDURAL SAFEGUARDS CONTENTS

The Procedural Safeguards Notice shall include a full explanation of the procedural safeguards, written in the native language of the parents (unless it clearly is not feasible to do so) and written in an easily understandable manner, relating to:

	1.
	independent evaluations

	2.
	prior written notice

	3.
	parental consent 

	4.
	access to educational records

	5.
	the opportunity to present and resolve complaints, including:
A.

the time period in which to make a complaint

B.

the opportunity for the agency to resolve the complaint; and 

C.

the availability of mediation



	6.
	the child’s placement during pendency of due process proceedings

	7.
	procedures for the students who are subject to placement in an interim alternative educational setting

	8.
	requirements for unilateral placement by parents of children in private schools at public expense 

	9.
	due process hearings, including requirements for disclosure of evaluation results and recommendations

	10.
	state-level appeals (if applicable in that State)

	11.
	civil actions, including the time periods in which to file such actions

	12.
	attorney’s fees


SECTION 2  (  TRANSFER OF PARENTAL RIGHTS AT AGE OF MAJORITY

IDEA 2004 outlines procedures for the transfer of parental rights to the student when the student reaches the age of majority (age 18), including students who are incarcerated in an adult or juvenile federal, state, or local correctional institution. Both the parents and the student must be notified of any transfer of rights that will take place. Students are to receive the notification at least one year before they reach the age of majority and a statement must be included in the IEP that the student has been informed of his or her rights, if any, that will transfer to the student on reaching age 18 (see Appendix D, Sections 8 & 9: Transfer of Rights Letters).
After the student attains the age of majority, if rights transfer, the District must provide any notice required by law (e.g., notice regarding an upcoming IEP Team meeting) to both the student and the parents. All other rights transfer to the student. If the student is determined incompetent under state law, then the rights remain with the parents.

SECTION 3  (  PRIOR WRITTEN NOTICE/PARENTAL CONSENT

There are a number of proposed actions that require written parent notification. Some actions also require parental consent. 

Prior Written Notice

A school district shall provide prior written notice to parents of a child with a disability or child with a suspected disability, in a reasonable time (generally 10 school days) prior to the following:
	1.
	When the District proposes to initiate or change the: 
A.

Identification – eligibility for services, need for services, change of disability category

B.

Evaluation – initial evaluation and re-evaluation 

C.

Educational placement of the child – graduation, program completion, a placement that changes the degree of interaction with children without disabilities, placement in an interim alternative education setting, suspension for more than 10 days, expulsion 

D.

Provision of FAPE to the child – IEP changes

OR

	2.
	When the District refuses to initiate or change the identification, evaluation, or educational placement of the child or refuses to make any changes requested by the parent in the provision of FAPE to the child (see Appendix E for Prior Written Notice form and a table outlining when prior written notice, informed consent, and notice of procedural safeguards must be provided).


Neither prior written notice nor consent is required for tests administered to both regular and special education students in a grade or class, or for teacher-made tests or criterion-referenced tests used to determine the child’s progress toward IEP goals and objectives/benchmarks.

If prior written notice relates to an action proposed by the District that also requires parental consent, the District may give notice at the same time it requests parent consent.

Content of Notice

The prior written notice shall include:

A description of any other factors relevant to the proposal or refusal. 
	1.
	A description of the proposed or refused action by the District. 

	2.
	An explanation of why the District proposes or refuses to take action.

	3.
	A description of each evaluation procedure, test, record or report used in deciding to propose or refuse action. 

	4.
	A description of any options the District considered. 

	5.
	The reasons for the options being rejected. 

	6.
	A description of any other factors relevant to the proposal or refusal. 

	7.
	A statement that the parent has protection under procedural safeguards, or parental rights, and how they can obtain a copy of the parental rights document. If the notice is for initial referral for evaluation, a copy of the Notice of Procedural Safeguards must be provided with the notice. 

	8.
	Resources for parents to contact for assistance in understanding their rights.


The notice must be written in language understandable to the general public and, where appropriate, in the native language or other mode of communication used by the parents. If necessary, the notice must be communicated orally in the native language or by other means so that the parent understands the content of the notice. The District must maintain written evidence that these requirements are being met. 

Actions Requiring Consent

A District must document that written parental consent was obtained prior to:
	1.
	Conducting an initial evaluation to determine whether a child is eligible for special education. 

	2.
	Conducting an assessment that was not listed on the initial consent for evaluation. 

	3.
	Initially placing a child with a disability in a special education program. 

	4.
	Conducting a re-evaluation. A re-evaluation refers to any evaluation that is conducted after a child has been determined eligible for special education. However, if parents fail to respond to reasonable measures taken by the District to obtain their consent for re-evaluation, the District may proceed with the re-evaluation. 

	5.
	Disclosing personally identifiable information to unauthorized persons. 

	6.
	Change of placement.


Note: Parent consent is not required before a) reviewing existing data for evaluation or re-evaluation; or b) administering a test or evaluation that is given to all children, unless consent is required of all parents.

Consent means:
	· The parent has been fully informed, in the parent’s native language or other mode of communication, of all information relevant to the activity for which consent is sought.

	· The parent understands and agrees in writing (indicated by the parent’s signature on the consent form) to the carrying out of the activity for which the consent was asked, and the consent describes that activity and lists any records that will be released and to whom. 

	· The parent understands that the granting of consent is voluntary and may be revoked at any time, but the revoking of consent does not negate an action that has occurred after the consent was given and before the consent was revoked.


Revoking Consent

Revoking consent refers to a situation where consent is required and the parent revokes consent prior to initiation of the action for which consent was required. The District may continue to pursue the action through mediation and/or initiating a due process hearing. If the hearing officer determines that the action is necessary, and the parent does not appeal, the District may take the action. If parents disagree with the District after an action involving consent has transpired, they may request a due process hearing. During a due process hearing the child is required to “stay-put” until the hearing is completed.

Note: A parent who has provided consent for an initial evaluation may revoke that consent prior to the evaluation occurring. However, once the evaluation has been completed, a parent may not revoke consent to revert the child to a previous status, or have the evaluation disregarded. If a parent disagrees with the District evaluation, the parent has the right to an independent evaluation.

consent for transition agency participation
With the consent of the parents or the child who has reached the age of majority, the LEA must invite a representative or any participating agency that is likely to be responsible for providing or paying for transition services.
Refusal to Give Consent

When a parent refuses consent, a District may take the following steps:

The District may request, in writing, that the parents or guardians meet with the District staff to discuss the need for an initial evaluation, placement in a special education program, or the release of information the District believes is necessary to ensure FAPE. The District will attempt to obtain the parental consent at that meeting. If the parents or guardians refuse to give consent for an initial evaluation or re-evaluation, the District may continue to pursue the action through mediation and/or initiating a due process hearing. If the hearing officer determines that the action is necessary, and the parent does not appeal, the District may take the action. 

Failure to Obtain Parental Consent for Re-evaluation

Parental consent for conducting a re-evaluation of a student with a disability is not required if the District can demonstrate that it has made reasonable attempts to obtain consent and the parent has failed to respond. Districts should carefully document their attempts to obtain parental consent.

SECTION 4  (  MEDIATION

When a District and a parent have a dispute they are unable to resolve, they may seek to address their differences through mediation. Mediation is a no-cost, voluntary process through which an impartial third party helps parties experiencing a conflict reach a suitable agreement. The Department encourages the use of mediation whenever a dispute arises in the identification, evaluation, placement, or provision of an appropriate program of an individual with a disability.

The District must also encourage the use of mediation whenever a dispute arises in the identification, evaluation, placement, or provision of an appropriate program of an individual with a disability. 
Systemic issues must be addressed in a separate mediation if the parent and District agree to participate in mediations involving systemic issues.
The ultimate goal of mediation is to seek a written agreement that is mutually acceptable to both parties. However, even if a formal agreement is not reached, mediation may be helpful in clarifying issues. The District should refrain from using the term “mediation” to refer to any district-level process for resolving disputes. When an impasse is reached with a parent, the District should suggest use of the state mediation system.

Alaska’s Mediation System

The Department contracts for the administration of a statewide mediation system. The following are guidelines of Alaska’s system:
	1.
	Mediation is a voluntary process mutually agreed to by a parent and the District. 

	2.
	The mediation conference is an informal dispute resolution process conducted in a non-adversarial atmosphere. 

	3.
	Each mediation conference is scheduled in a timely manner and is held in a location that is convenient to the parties involved in the dispute.

	4.
	Mediation is confidential. 

	5.
	Mediation is an alternative to a due process hearing or administrative complaint. 

	6.
	Mediation is available at no cost to parents and Districts. 

	7.
	Mediation is a means of resolving disputes regarding the identification, evaluation, and educational placement provisions of FAPE. 

	8.
	Any resolution reached as part of the mediation process must not conflict with state or federal law and must be satisfactory to both parties. 

	9.
	Either party may invite participants to the mediation conference.  It is encouraged to keep the number of participants to a minimum in order to maintain an informal atmosphere. Attorneys may participate, if agreed upon by both parties prior to the mediation.  Either party has the right to consult with their attorney during the mediation conference.

	10.
	Mediation cannot be used to deny or delay a parent’s right to a due process hearing, administrative complaint investigation, or any other rights afforded under IDEA 2004. 

	11.
	A written mediation agreement will be prepared and signed by both parties, along with the mediator. If no agreement is reached, the mediator will issue a letter stating that an agreement could not be reached. 

	12.
	A mediation agreement is legally binding and, if not adhered to, the District or parents may request enforcement in any state court of competent jurisdiction or in a district court of the United States.

	13.
	If mediation is not successful and either party requests a due process hearing, the mediators will not willingly participate in any phase of the due process hearing.


Mediators

Through the mediation contractor, the Department maintains a list of qualified mediators who are impartial and trained in effective mediation techniques, as well as knowledgeable in laws and regulations relating to the provision of special education and related services. Mediators act as facilitators to assist parents and Districts in resolving a conflict.

If a mediator is not selected on a random basis from the list of qualified mediators, both parties must be involved in selecting the mediator and agree with the selection of the individual who will mediate.  Mediators are selected on an impartial basis.
Mediation Requests

A request for mediation may occur when:
	1.
	The parents and District are unwilling or unable to modify their position without outside assistance. 

	2.
	The parents and District, after making a good faith effort, face an impasse in attempting to resolve a conflict regarding the identification, evaluation or educational placement of the child or the provision of FAPE. 

	3.
	Either a parent or the District has made a request for a due process hearing, or an administrative complaint investigation has been filed with the Department.


A parent, guardian, surrogate parent, or the District may make a telephone or written request for mediation. Requests for mediation should be made to:
	Alaska Special Education Mediation Services
C/O Dave Thomas
P.O. Box 4750
Whitefish, Montana  59937
Telephone: 800-580-2209
Fax: 406-863-9229


Confidentiality

Discussions that occur during the mediation process are confidential and cannot be used as evidence in any subsequent due process hearing or civil proceeding. The parties in the mediation process will be required to sign a confidentiality pledge prior to commencement of the mediation session. This confidentiality requirement does not diminish a parent’s right to obtain records under FERPA or either party’s right to obtain information that would otherwise be subject to discovery.
SECTION 5  (  ADMINISTRATIVE COMPLAINT PROCEDURE
The Department will review, investigate, and take appropriate action on administrative complaints alleging that a district or other educational agency is acting contrary to state or federal requirements for special education. If the complainant’s native language is other than English, proxy may file the written complaint. 

Administrative complaints must allege violations that occurred not more than 1 year prior to the date of receipt, unless a longer period is reasonable because the violation is continuing, or the complainant is requesting compensatory services for a violation that occurred not more than 3 years before the complaint was received.

Any party has a right to present an administrative complaint within 1 year of when the parents or agency knew, or should have known, of the alleged violation relating to identification, evaluation or educational placement of the child, or the provision of FAPE to such child.
An administrative complaint may allege a systematic violation, a violation of the right of a specific child or both.  A separate administrative complaint must be filed for each individual child whose specific rights are at issue.  The Department may consolidate two or more related complaints for the purpose of investigation, but will separate decisions if necessary to preserve confidentiality.
An administrative complaint may be filed by any party, organization or person (including from another state) and must be in writing. Administrative complaints should be made to the Department, with a copy provided to the District, and include at least the following information:
	1.
	Date

	2.
	Name of District or agency the administrative complaint is against

	3.
	Name, address and telephone number of the person making the complaint

	4.
	The name of the child, the address of the residence of the child (or available contact information in the case of a homeless child), and the name of the school the child is attending; and telephone number of the child or children involved

	5.
	An explanation of how the District or agency is alleged to have violated federal or state requirements

	6.
	The facts upon which the allegation or allegations are based

	7.
	The date of each alleged violation or, in the case of an alleged continuing violation, the date that the first violation took place and the history of the continuing violation up to the date of the complaint

	8.
	An administrative complaint must be signed.

Send signed written complaint to:

Special Education Dispute Resolution
Alaska Department of Education & Early Development
Teaching and Learning Support, Special Education
801 West 10th Street, Suite 200
P.O. Box 110500
Juneau, Alaska 99811-0500

Or fax to: (907) 465-2806
Attention: Special Education Dispute Resolution


Upon receipt of a written and signed administrative complaint, the Department will:
	1.
	Notify the District or agency of the alleged violations.

	2.
	Evaluate the complaint to determine whether the Department can accept the complaint as submitted for processing, and notify the complainant if the complaint cannot be processed for any reason. 

	3.
	Assist the complainant to clarify the allegations in the complaint, and give the complainant the opportunity to submit additional information. 

	4.
	Work with the complainant and with the District or agency to resolve the issues in a non-adversarial manner, if possible. 

	5.
	Undertake an independent investigation that may include interviews of the parties and their employees, a review of all relevant documentation, and an on-site investigation.


Within 60 days after an accepted administrative complaint and completion of the investigation, a written decision will be issued to the complainant and the school district or agency. The investigative report will address each allegation in the administrative complaint and will include:
	1.
	A summary of the complaint

	2.
	A summary of the investigation

	3.
	Conclusions that address each allegation including:
· Reasons for the final decision
· Any corrective action required



An extension of the time limit will be allowed only if exceptional circumstances exist with respect to a particular administrative complaint and are documented by the Department. An extension of the time limit should not be based on the fact that there is pending mediation unless both parties agree to the extension. 
The Department will ensure that a District effectively implements the final decision contained in the investigative report that may include corrective actions and technical assistance activities. If it is determined that a District failed to provide appropriate services, the investigative report issued by the Department will address:
	1.
	How to remediate the denial of those services including, as appropriate, the awarding of monetary reimbursement or other corrective action to meet the child’s needs. 

	2.
	Appropriate future provision of all services for all children with disabilities.


Appeals

The complaint investigation report issued by the Department is the final administrative resolution of the complaint. If a party does not agree with the resolution, the party may request a due process hearing for issues described in AS 14.30.193(a). A party that has exhausted its administrative remedies may appeal the final decision of the agency directly to superior court in accordance with Rule 602 of the Rules of Appellate Procedure. 

ADMINISTRATIVE Complaints and Due Process Hearings

If a written complaint is received that is also the subject of a due process hearing, or the complaint has multiple issues, some of which are being addressed in the due process hearing, the Department will set aside any part of the complaint that is being addressed in the due process hearing until the conclusion of the hearing. However, any issue in the complaint that is not a part of the due process hearing will be investigated within the time limit and under the procedures specified above. If issues raised in a complaint were previously decided in a hearing between the same parties, the Department will inform the complainant that the hearing decision is binding. The Department must investigate a complaint that the District is not implementing a hearing decision.

Private Schools

When Due Process is not applicable:
Administrative complaint procedures or procedural safeguards do not apply to complaints that an LEA has failed to meet the requirements of children enrolled and services provided in private schools, including the provision of services indicated on the child’s service plan.

When Due Process is applicable:
Administrative complaint procedures or procedural safeguards do apply to complaints that an LEA has failed to meet the requirements of Child Find and Evaluation and Eligibility.

State Complaints:
Complaints that an SEA or LEA has failed to meet the requirements of children enrolled and services provided in private school, including the provision of services indicated on the child’s service plan.
SECTION 6  (  IMPARTIAL DUE PROCESS HEARINGS

Request for Hearing

Any party may initiate a hearing, and the request must be filed within 1 year of when the parents or agency knew or should have known of the alleged violation:
	1.
	With respect to any matter relating to the identification, evaluation, or educational placement of the child

	2.
	The provision of a free appropriate public education to such child


The party requesting the due process hearing shall not be allowed to raise issues at the due process hearing that were not raised in the notice filed, unless the other party agrees otherwise.

The timeline described above shall not apply to a parent if the parent was prevented from requesting the hearing due to:
	1.
	Specific misrepresentations be the local education agency (LEA) that it had resolved the problem forming the basis of the complaint; or

	2.
	The LEA’s withholding of information from the parent that was required under this part to be provided to the parent.



Written Request 
A due process hearing may not be provided until notice is filed that meets the following requirements:

The notice requires that either party requesting a due process hearing provide notice to the other party, as well as forwarding a copy of such notice to the SEA. The hearing request notice shall remain confidential between all parties.

The due process notice required shall be deemed to be sufficient unless the party receiving the notice notifies the hearing officer and the other party, in writing, that the receiving party believes the notice has not met the following requirements:
	1.
	The name of the child, the address of the residence of the child , and the name of the school the child is attending;

	2.
	In the case of a homeless child or youth (within the meaning of Section 725 (2) of the McKinney-Vento Homeless Assistance Act), the name of the child, available contact information for the child, and the name of the school the child is attending; 

	3.
	A description of the issue relating to the proposed or refused initiation or change, related to the problem; and

	4.
	A proposed resolution of the problem to the extent known and available to the party at the time.

	5.
	A request for a due process hearing must be signed.
Send signed, written request to:

Special Education Dispute Resolution
Alaska Department of Education & Early Development
Teaching and Learning Support, Special Education
801 West 10th Street, Suite 200
P.O. Box 110500
Juneau, Alaska 99811-0500

Or fax to: (907) 465-2806
Attention: Special Education Dispute Resolution


Note: The District may not deny or delay a parent’s right to a due process hearing for failure to provide the notice described above. The public agency shall inform the parent of any free or low-cost legal and other relevant services available in the area at least 10 days before the hearing.

insufficient DUE PROCESS Hearing NOTICE 

If the due process notice is found to be insufficient by any party, the following procedures must be followed:
	1.
	The receiving party should notify the hearing officer and the complainant, within 15 days of the receipt, that the notice does not meet the required content requirements.

	2.
	The agency must provide prior written notice within 10 days if the agency has not provided prior written notice about the issues in the due process hearing notice.

	3.
	The non-complaining party must respond within 10 days specifically addressing the issues in the due process hearing notice:
A. 

an explanation of why the District proposed or refused to take action
B.

a description of other offers that the IEP Team considered and the reasons why those options were rejected
C. 
a description of each evaluation procedure, assessment, record, or report the agency used as a basis for the proposed or refused action
D.
a description of the other factors that are relevant to the agency’s proposed or refused action


	4.
	The hearing officer will make a determination about the sufficiency of the due process hearing notice within 5 days.

	5.
	The due process hearing notice may be amended with the written consent of the other party or the hearing officer.

	6.
	The hearing officer can grant permission to amend a due process hearing notice, but not within 5 days of the due process hearing.

	7.
	The due process hearing timelines will recommence upon the filing of an amended notice.


The District shall provide to the parent a copy of the Notice of Procedural Safeguards upon receipt of a request for due process and inform the parent of the availability of mediation as an alternative dispute resolution mechanism. However, the offer of mediation does not negate the parent’s or District’s right to a due process hearing. 

Resolution Sessions

Prior to a due process hearing, the LEA shall convene a meeting with the parents and the relevant member or members of the Individualized Education Program (IEP) team who have specific knowledge of the facts identified in the due process hearing request. The resolution meeting must:
	1.
	Occur within 15 days of receiving notice of the parent’s due process hearing request;

	2.
	Include a representative of the agency who has decision-making authority on behalf of such agency;

	3.
	Not include an attorney of the LEA unless the parents are accompanied by an attorney;

	4.
	Discuss the due process hearing request, and the facts that form the basis of the due process hearing request;

	5.
	Provide the LEA the opportunity to resolve the due process hearing request.


The preceding 5 resolution meeting elements apply unless the parents and the LEA agree in writing to waive such meeting, or agree to use the mediation process described (see Part VII, Section 4, Mediation).
If the LEA has not resolved the issues that are the subject of the request for the due process hearing to the satisfaction of the parents within 30 days of the receipt of the request, the due process hearing may occur, and all of the applicable timelines for a due process hearing shall commence.  
The parties will notify the hearing officer in the case that a resolution is reached to resolve the issues that are the subject of the request for the due process hearing at a meeting described above, the parties shall execute a legally binding agreement that is:
	1.
	Signed by both the parent and a representative of the agency who has the authority;

	2.
	Enforceable in any state court of competent jurisdiction or in a district court of the U.S.


If the parties execute an agreement, a party may void such agreement within 3 business days of the agreement’s execution.
The District will provide the Department with resolution meeting documentation or documentation that the meeting was waived.
Assignment of An Impartial Hearing officer
If a school district, a parent, or a student who has reached the age of majority requests a due process hearing, the District shall contact the Department to request appointment of a hearing officer. The Department will select a hearing officer through a random selection process, from a list maintained by the Department. Within 5 business days after receipt of the request, the Department will provide the District and the parent (or student) a notice of appointment of the hearing officer the Department has determined eligible to conduct the hearing. 

The District and the parent (or student) each have the right to reject, without stating a reason, one hearing officer appointed by the Department. The rejecting party shall send written notice of the rejection to the Department within five days after receipt of the Department’s notice of appointment. The Department will, within 5 business days after receipt of the written rejection, provide a notice of appointment, including the name and statement of qualifications, of another hearing officer that the Department has determined available to conduct the hearing. Each appointment is subject to a right of rejection by a party who has not previously rejected an appointment.

Immediately following appointment, the hearing officer shall inform the parties of the availability of mediation and encourage use of that process to attempt to resolve the disagreement between the parent and the school district, but the hearing officer may not act as a mediator to the dispute. 

A hearing officer may conduct a pre-hearing conference for the purpose of determining scheduling, requirements for briefing and exchange of exhibits, and other administrative matters specific to the hearing. 

A hearing officer must be at least 21 years of age, and have successfully completed a training program sponsored by the Department. Potential candidates must submit an application to the Department in order to participate in the training program that will include review and analysis of federal and state statutes and regulations, and relevant court decisions.
Hearing officers must:

	1.
	 possess the knowledge of and the ability to understand:

A.

AS 14.30.180 – 14.30.350, 4AAC 52, and 20 USC 1400-1482

B.

legal interpretations of special education laws



	2.
	be able to conduct hearings in accordance with appropriate stand legal practice

	3.
	possess the knowledge and ability to issue and write decisions in accordance with appropriate standard legal practice.


The Department will set class size at a level appropriate to maintain a sufficient number of hearing officers. 

The appointment of a hearing officer who has a personal or professional bias that might preclude objectivity toward either of the parties to the hearing or any of the issues to be decided in the hearing is prohibited. Personal or professional bias means an interest that an independent third party could reasonably expect would conflict with the officer’s ability to objectively perform the responsibilities of a hearing officer and includes:
	1.
	Current or previous service (12 months immediately preceding appointment) as an employee of the school district serving persons with disabilities.

Note: A person who otherwise qualifies to conduct a hearing is not considered an employee of a District solely because he or she is paid by the District to serve as a hearing officer.

	2.
	Current or previous service (12 months immediately preceding appointment) as representative or consultant for the parent in a due process hearing or a complaint process. 

	3.
	Current or previous responsibility for reviewing, approving, or developing policy or financial actions of a District serving child with disabilities. 

	4.
	Previous, current, or anticipated receipt of fees for consulting or legal services by the District. 

	5.
	Personal familiarity with the child or the child’s parents, including being a relative of the child or the child’s parents.


A hearing officer may at any point withdraw from consideration or from service in any hearing in which the officer believes a personal or professional bias exists that may affect the impartiality towards any of the issues to be decided in the hearing.

A party may request the disqualification of a hearing officer by filing with the hearing officer an affidavit, before the taking of evidence at a hearing, which states the grounds for the party’s belief that the hearing officer cannot conduct a fair and impartial hearing. The hearing officer will determine the issue. 

Prior to the Hearing

A parent must be allowed to inspect and review reports, files, and records pertaining to the parent’s student at least 5 business days prior to the time that a parent is to participate in a hearing. A District may charge a fee for copies of records if the fee does not effectively prevent a parent from exercising his or her right to inspect and review those records. The District may not charge a fee to search for or retrieve records.

At least 5 business days prior to a due process hearing, each party shall disclose to all other parties all evidence to be offered at a hearing other than for rebuttal purposes, including all evaluations completed by that date and recommendations based on those evaluations that they intend to use at the hearing. A hearing officer may bar any party that fails to comply with the disclosure requirement from introducing the relevant information or recommendations at the hearing without the consent of the other party.

Conduct of a Hearing

Hearings and reviews involving oral arguments must be conducted at a time and place that are reasonably convenient to the District, parents and the child involved. The hearing officer may hold a pre-hearing conference for the purpose of determining scheduling, requirements for briefing and exchange of exhibits, and other administrative matters specific to the hearing.  The hearing officer may hold a settlement conference, if requested to do so by both parties, but the hearing officer may not act as a mediator. The hearing officer shall deliver or mail a notice of the hearing to the parent at least 10 days before the hearing. The notice must be worded substantially as follows:

You are notified that a hearing will be held before (insert name of hearing officer) at (insert place of hearing) upon the ______ day of ________________, 19__ at the hour of ______, in response to the request of ______________ for a hearing on the following issue: _________________. You may be represented by counsel, may present any relevant evidence, and may cross-examine any witnesses testifying against you.

At least 5 business days before the hearing, each party must disclose to all other parties all evidence, including evaluations and recommendations based on the evaluations, that the party intends to use at the hearing.

The hearing will be conducted according to the following rules. 
	1.
	The hearing will be conducted at a time and place that is reasonably convenient to the District, parents and child involved. 

	2.
	A record of the hearing will be made. The record will be a written transcript unless the parent opts for an electronic verbatim record. The parent may have access to the record upon formal request. 

	3.
	Each party may be accompanied and advised by counsel and by individuals with special knowledge or training with respect to the problems of child with disabilities. 

	4.
	Oral evidence may be taken only on oath or affirmation.

	5.
	Each party may call and examine witnesses, introduce exhibits, cross-examine opposing witnesses on matters relevant to the issues even though those matters were not covered in the direct examination, impeach a witness regardless of which party first called the witness to testify, and rebut the evidence against the party.

	6.
	The hearing need not be conducted according to technical rules relating to evidence and witnesses, however:
A.

Relevant evidence may be admitted if it is the sort of evidence on which responsible persons are accustomed to rely in the conduct of serious affairs, regardless of the existence of a court rule that makes improper the admission of the evidence over objection in a civil action.

B.

Hearsay evidence may be used to supplement or explain direct evidence but is not sufficient by itself to support a finding unless it would be admissible over objection in a civil action.

C.

The rules of privilege are effective to the same extent that they are recognized in a civil action.

D.

Irrelevant and unduly repetitious evidence may be excluded.



	7.
	A hearing officer may bar any party that fails to comply with the disclosure requirement from introducing the relevant information or recommendations at the hearing without the consent of the other party.

	8.
	Any party may call an employee of the District as a witness.

	9.
	A parent may have his or her child present and may open the hearing to the public.

	10.
	The party that requests the hearing has the burden of proving the party’s claim be a preponderance of evidence.

	11.
	The hearing officer may proceed with a due process hearing if a District has not resolved a due process complaint in the resolution process to the satisfaction of the complainant within 30 days of the District’s receipt of the request for a due process or within 15 days of the District’s receipt of an expedited due process hearing.

	12.
	The hearing officer shall render a final, written decision that includes a statement of the facts on which it is based. The hearing officer shall mail a copy to each party not later than 45 days after receipt of a parent’s request for a hearing, or 45 days after a district sends a written notice. A hearing officer may grant specific extensions of time beyond the 45-day period at the request of either party. An extension may only be granted for good cause. The extension may only be ordered for a specified time to respond to those circumstances. A hearing officer should not extend the timelines for a hearing based on the fact that there is pending mediation, unless both parties agree to the extension.

	13.
	The hearing officer shall issue a final written decision and mail and e-mail a copy to each party and the Department not later than 45 days after one of the following events:
A.

The District and the complainant agree in writing to waive a resolution meeting.
B.

During either the mediation or resolution meeting process, the District and the complainant had agreed in writing that no agreement is possible.
C.

The District or the complainant withdraws from the mediation process after the District and the complainant had agreed in writing to continue the mediation at the end of the 30-day resolution period.
D.

The 30-day timeline for the resolution meeting has expired without the parties resolving the complaint or agreeing in writing to continue mediation.


	14.
	The District shall mail a copy of the findings and decisions of the hearing officer, within a reasonable period of time and after deleting any personally identifiable information, to: 
The Governor’s Council on Disabilities and Special Education
P.O. Box 240249
Anchorage, AK 99524-0249
The Department will make those findings and decisions available to the public.

	15.
	Any party to the hearing has the right to obtain a written, or at the option of the parents, electronic findings of fact and decisions. The District shall provide the copy upon request.

	16.
	The decision of a hearing officer is final and binding on the school district and parent (or student) unless a party to the hearing appeals the decision. Notwithstanding a decision by the hearing officer, a child may not be evaluated, placed, transferred, or compelled to receive special education or related services until the period for filing an appeal has expired, or, if an appeal is filed, until the appellate review process has been completed. 


Child’s Status During Proceedings

Pending the outcome of any administrative or judicial proceedings regarding a due process hearing, unless the public agency and the parents of the child agree otherwise, the child involved in the complaint must remain in his or her present educational placement.
Note: When the outcome of any administrative or judicial proceeding regarding due process hearing agrees with the child’s parents, that placement must be treated as an agreement between the EED or District and the parents for the purposes of the child’s status during proceedings.

If the due process hearing involves an application for initial admission to public school, the child, with the consent of the parents, must be placed in the public school program until the completion of all the proceedings.

Expedited Hearing

If school personnel believe that it is dangerous for a child to be in the current placement (i.e., placement prior to removal to the interim alternative education setting) during the pendency (period of time between the request for and the completion of the hearing) of the due process proceedings, the District may request an expedited due process hearing. 

The hearing shall occur within 20 school days of the request. The hearing officer’s written decision must be mailed to the parties within 10 days of the hearing, without exceptions or extensions. The hearing officer’s decision is final, except that any party involved in the hearing may appeal the decision to state or district court.

The hearing officer may proceed with the expedited hearing within 15 days of the receipt of the request if it has not been resolved.
Within 7 days after receiving a request for an expedited due process hearing, a District shall attempt to resolve the complaint with the complainant by holding a resolution meeting unless the parties agree in writing to waive the resolution meeting or resolve it through mediation.

In determining whether the child may be placed in the alternative educational setting or in another appropriate placement ordered by the hearing officer, the hearing officer must:
	1.
	Determine that the District has demonstrated by substantial evidence (i.e., beyond a preponderance of the evidence) that maintaining the current placement of the child is substantially likely to result in injury to the child or to others; 

	2.
	Consider the appropriateness of the child’s current placement; 

	3.
	Consider whether the District has made reasonable efforts to minimize the risk of harm in the child’s current placement, including the use of supplementary aids and services; and

	4.
	Determine that the interim alternative educational setting that is proposed by school personnel who have consulted with the child’s special education teacher, meets the requirements of an interim alternative educational setting.


Placement in an interim alternative educational setting, ordered by a hearing officer, may not be longer than 45 school days. However, the procedures outlined above may be repeated, as necessary.

Hearing officer Decisions

A decision made by a hearing officer shall be made on substantive grounds based on a determination of whether the child received a free appropriate public education (FAPE).

In matters alleging a procedural violation, a hearing officer may find that a child did not receive a FAPE if any of the following procedural inadequacies occurred:
	1.
	Impeded the child’s right to a FAPE;

	2.
	Significantly impeded the parent’s opportunity to participate in the decision-making process regarding the provision of FAPE to the parents’ child; or

	3.
	Cause a deprivation of educational benefits. 


Nothing in this section shall be construed to preclude a hearing officer from ordering an LEA to comply with procedural requirements under IDEA 2004.

Nothing in this section shall be construed to affect the right of a parent to file a complaint with the SEA.

Appeal of a Hearing officer’s Decision

Any party aggrieved by the decision of a hearing officer may appeal the decision to the superior court, in accordance with rule 602 of the Rules of Appellate Procedure, or may file an original action in state superior court or federal district court, as provided in the IDEA, 20 USC 1415i2A.
If a party appeals the decision to the superior court under Alaska Rules of Appellate Procedure, that party is responsible for the costs of preparation of the record as provided under those rules.

Attorneys’ Fees

When parents are a prevailing party, a court shall have jurisdiction in award, determination, or prohibition of attorneys’ fees to the parent(s) of a child with a disability. The court may:
	1.
	Award reasonable attorneys’ fees as part of the costs to a parent of a child with a disability.

	2.
	Determine the amount of attorneys’ fees, using prevailing rates in the community in which the action arose, for the kind and quality of services provided.



When the LEA or SEA is a prevailing party, the court, in its discretion, may award reasonable attorney’s fees as part of the costs. The court may rule and award fees:
	1.
	Against the attorney of a parent who files a request for a due process hearing or subsequent cause of action that is frivolous, unreasonable, or without foundation; or

	2.
	Against the attorney of a parent who continued to litigate after the litigation clearly became frivolous, unreasonable or without foundation; or

	3.
	Against the attorney of a parent, or against the parent, if the parent’s complaint or subsequent cause of action was presented for an improper purpose such as to harass, to cause unnecessary delay, or to needlessly increase the cost of litigation.


Prohibition of Attorneys’ Fees

Part B funds may not be used to pay attorney’s fees or costs of a party, but may be used to conduct an action or proceeding (i.e., paying for the hearing officer and place for the hearing).

Attorneys’ fees may not be awarded and related costs may not be reimbursed in any action or proceeding for services performed subsequent to the time of a written offer of settlement to a parent if:
	1.
	The District makes an offer at least 10 days before an administrative hearing or civil proceeding. 

	2.
	The parents do not accept the offer within 10 days after it is made. 

	3.
	A court or administrative hearing officer finds that the relief obtained by a parent is not more favorable to the parent than the offer of settlement.


Attorneys’ fees may also not be awarded:
	1.
	To a parent for legal representation at an IEP meeting unless such a meeting is convened as a result of an administrative proceeding or judicial action.

	2.
	For mediation that is conducted prior to a request for a due process hearing.

	3.
	Provides that attorneys’ fees are not available for the resolution session meetings.


Exception to Prohibition of Attorneys’ Fees

An award of attorneys’ fees and related costs may be made to a parent who is a prevailing party and who was substantially justified in rejecting the settlement offer.

Reduction in the Amount of Attorneys’ Fees

A court may reduce an award for attorneys’ fees if:
	1.
	A parent, during the course of the action or proceeding, unreasonably extended the final resolution of the controversy.

	2.
	The amount of the award unreasonably exceeds the prevailing rate in the community for similar services by attorneys of reasonably comparable skills, reputation, and experience.

	3.
	The time spent and legal services rendered were excessive considering the nature of the action.

	4.
	And the attorney representing a parent did not provide the information specified for the notice of a request for a due process hearing.


The amount of the attorneys’ fees will not be reduced if the court finds that the District or state unreasonably extended the final resolution of the action or proceeding.

SECTION 7  (  SURROGATE PARENTS

The District shall establish and implement written procedures for the identification of children who are entitled to the appointment of a surrogate parent, and for the appointment and removal of surrogate parents. The written procedures must be available to the Department during compliance monitoring reviews (see Appendix E for a model Surrogate Parent Plan).

The term “parent” means a parent, a guardian, a person acting as a parent, or a surrogate parent but does not include an employee of the state if the child is a ward of the state.

Acting as a parent includes persons such as a grandparent or stepparent with whom the child lives, as well as persons who are legally responsible for a child’s welfare. The term does not include state agency personnel if the child is a ward of the state.

Guardian is a private individual who has been given the legal custody of a child by a court.
Foster Parent is an individual employed to provide care to an individual student or group of students.  The district may recruit, train and appoint Foster Parents as a Surrogate Parent for the children in the district.  NOTE: If a Foster Parent affirms in writing, that the foster parent is able and willing to serve as a parent of an individual child in their care for special education purposes, the appointment of the Foster Parent as a surrogate is not necessary.
Surrogate Parent is an individual who acts in place of a parent for educational purposes and decisions and meets the qualifications to be a surrogate parent.  The surrogate parent may be appointed by a judge overseeing the child’s care, provided that the person meets the non-employee standard.
Ward of the State means that the courts have placed the child under the custody of the Department of Health and Social Services, Office of Children’s Services.  A child who is a ward of the State shall be provided with a surrogate parent.

Homeless Youth is a term for ‘unaccompanied youth’ and includes a youth not in the physical custody of a parent or guardian under the Section 745(6) of the McKinney-Vento Homeless Assistance Act. For an unaccompanied homeless youth, the local educational agency must appoint a surrogate parent.

A surrogate parent is not liable for civil damages as a result of an act or an omission committed in the surrogate parent’s official capacity, except that a surrogate parent may be liable for civil damages as a result of gross negligence or intentional misconduct.

Qualifications

An individual is generally qualified to serve as a surrogate parent if the District determines that the individual possesses the necessary knowledge and skills to adequately represent the child, and:
	1.
	Has no personal or professional interests that could conflict with the interests of the child. 

	2
	Is not employed by the state education agency or any public agency that is involved in the education or care of the child. 

Note: A person who otherwise qualifies as a surrogate parent is not considered an employee of a District solely because he is paid by the District to serve as a surrogate parent.

	3.
	A foster parent may provide a written affirmation they are able to serve as a parent of a child for special education.

	4.
	Has knowledge and skills that assure adequate representation of the child. 

	5.
	In general, is familiar with the state and federal requirements for special education and with the nature of the child’s disability. 

	6.
	Has participated in a training program for surrogate parents developed by the Department and conducted by the District.


Note: An employee of a nonpublic agency that only provides non-educational care for the student and who meets the above standards may serve as a surrogate parent if all other requirements above are met.

Training

Training for surrogate parents includes the following topics:
	1.
	The role of the surrogate parent. 

	2.
	The state and federal requirements for special education. 

	3.
	The rights and responsibilities of parents in the educational decision-making process.

	4.
	The procedure, which a surrogate parent follows if the parent believes that circumstance regarding the surrogate parent’s role may create a conflict with the interest of the child, including the procedure for immediately notifying the District if such a potential conflict, exists. 

	5.
	The nature of the child’s disability.


Districts should recruit and train prospective surrogate parents with training even if no children with disabilities currently require a surrogate parent. This will prevent unnecessary service delays if a child is referred and needs a surrogate parent.

Appointment

A child is entitled to a surrogate parent if the child is 3 through 17 years of age or the child is 18 through 21 years of age and has been adjudicated incompetent by a court, or if the child is between 18 and 22 years old and the District determines that it is in the best interest of the child to be appointed a surrogate parent even though the child has attained the age of majority, and:
	1.
	The District cannot identify a parent or legal guardian of the child. 

	2.
	After reasonable efforts, the District cannot discover the whereabouts of at least one person acting as a parent or legal guardian.

	3.
	The District locates one or more persons acting as a parent or legal guardian of the child, but each person affirmatively disclaims responsibility for the child’s educational program and relinquishes it in writing to a surrogate parent.

	4.
	The child is in the custody of the Department of Health and Social Services (DHSS).  NOTE:  Appointment of a child’s foster parent as a surrogate for a child who lives with the foster parent, if the foster parent affirms in writing, the foster parent is able and willing to serve as a parent for purposes of special education and the foster parent expects the child to continue living with the foster parent on an on going basis.

	5.
	A parent or legal guardian requests a District to appoint a surrogate parent for the child. The parent who requests that a surrogate be appointed has the right to continue to receive prior written notice. Parents must be informed that their request for a surrogate parent appointment is voluntary and may be revoked at any time.


Note: The educational placement of a child who has been identified by the District as entitled to a surrogate parent shall not be changed until 10 days after appointment of a surrogate parent.

When a child is in DHSS custody, the child’s social worker or probation officer will provide information about the child’s custody status to the school district.

Responsibilities

A surrogate parent may represent the child in all matters relating to the identification, evaluation, and educational placement of the child, and the provision of FAPE, including:
	1.
	The right to receive notice of actions proposed or refused by the District. 

	2.
	The right to provide or withhold consent requested by the District. 

	3.
	The right to participate in the development, review, and revision of the IEP. 

	4.
	All aspects of the protection of the confidentiality of personally identifiable information collected, used, or maintained by the District.

	5.
	The conduct of an independent educational evaluation of the child. 

	6.
	The initiation and conduct of due process hearings.


Conditions for Natural and Foster Parents to Serve As Surrogate Parents

A natural parent may serve as a surrogate parent when the child is in state custody and the parent has not been barred from contact with the child. When the District determines that the natural parent will represent the child, the District must train and appoint the natural parent as a surrogate parent.

A person who is a foster parent of a child may serve as a surrogate parent.  However, the child’s appointed surrogate parent must make all educational decisions, including providing consent.

Matching Surrogate Parents and Children

A District should consider the following factors when matching a child with a surrogate parent:
	1.
	Cultural similarities

	2.
	Religious similarities

	3.
	Age preferences of surrogate parent or child

	4.
	Language compatibility


The District should give preference to a member of the child’s immediate or extended family, or family friend over a person having no prior involvement with the child.

Compensation

The District should decide on an incentive or compensation policy for surrogate parents. Some may decide on a total volunteer program; others may decide to reimburse expenses; some may reimburse expenses and pay per diem; others may pay an hourly rate or an annual salary.

Monitoring

The District is responsible for monitoring each appointed surrogate parent to ensure they perform their duties, stay free from conflict of interest and take no action that might be harmful to the child.

Removal

A District will remove a surrogate parent if:
	1.
	The surrogate parent requests removal. 

	2.
	The surrogate parent fails to act with reasonable diligence on behalf of the child. 

	3.
	The surrogate parent is not qualified to act as a surrogate parent.

	4.
	The surrogate parent engages in actions that threaten the welfare of the child. 

	5.
	The circumstances, which gave rise to appointment of the surrogate parent, no longer exist. 

	6.
	It is determined that the child is no longer in need of special education.

	7.
	The child is no longer enrolled with the District.


If it is decided to remove a surrogate parent, the reasons for the removal must be presented to the surrogate parent in writing. The District shall provide an opportunity for an impartial review of the decision to remove a surrogate parent. The final decision of a District to remove a surrogate parent is not subject to appeal to the Department.

SECTION 8  (  INDEPENDENT EVALUATIONS

Right to an Independent Educational Evaluation

Parents of a child with a disability have the right to obtain an independent educational evaluation (IEE). An IEE is an evaluation conducted by a qualified examiner who is not employed by the District responsible for the education of the child in question. The primary purpose of the independent educational evaluation is to determine eligibility, not to develop the IEP.

Availability of Information

The District must provide, upon request, information to parents as to where an IEE may be obtained. Since IEEs at public expense must be conducted according to the same criteria that apply to evaluations conducted by the District (see Part III, Section 5), the District must provide parents with the District criteria for evaluations, including the location of the evaluation and the qualifications of the examiner. If a District’s list of independent evaluators is not exhaustive within the geographic area, or if the list does not include evaluators who can appropriately evaluate a specific child, then the parents are not restricted to the District’s list.

Right to an Independent Educational Evaluation at Public Expense

Under the following circumstances, a parent has the right to an IEE at public expense if the parent disagrees with an assessment obtained by the school district:
	1.
	The District must first have had the opportunity to conduct an evaluation. 

Note: If a parent requests an IEE, the District may ask about the parent’s reason for objecting to the District evaluation. However, the explanation is not required and the District may not unreasonably delay either providing the IEE or initiating a due process hearing to resolve the issue.

	2.
	Whenever an IEE is at public expense, the criteria under which the evaluation is obtained, including the location of the evaluation and the qualifications of the examiner, must be the same as the criteria the District uses when it initiates an evaluation. 

	3.
	Parents are entitled to only one IEE at public expense for each District evaluation.

	4.
	A due process hearing may be initiated by the District to determine if the evaluation conducted by the District was appropriate. If the final decision of a hearing officer (or a court of law if the hearing officer’s decision is appealed) is that the evaluation conducted by the District is or was appropriate, the parent still has the right to an independent evaluation. However, the parent must pay for this evaluation. 

	5.
	If a hearing officer requests an IEE as part of a hearing, the evaluation must be at District expense.


Note: Since the right of a parent to obtain an IEE is triggered by the parental disagreement with the District’s evaluation, an IEE at public expense would not be available if a parent refuses to consent to a proposed District evaluation since there would be no public evaluation for the parent to disagree with. If the parent believes the proposed public evaluation is inappropriate, the parent may pursue a publicly funded evaluation via the mediation, complaint, or due process procedures.

Maximum Allowable Charges

To avoid unreasonable charges for IEEs, a District may establish maximum allowable charges for specific tests. If a District does establish maximum allowable charges for specific tests, the maximum allowable charges must:
	1.
	Not simply be an average of the fees customarily charged in the area by professionals who are qualified to conduct the specific test.

	2.
	Allow parents to choose from among the qualified professionals in the area and only eliminate unreasonably excessive fees.

	3.
	Allow parents the opportunity to demonstrate that unique circumstances justify an IEE that does not fall within the District’s criteria. If an IEE that falls outside the District’s criteria is justified by the child’s unique circumstances, that IEE must be publicly funded.


Consideration of IEE Results

If a parent obtains an IEE at private expense that meets the District’s evaluation criteria and makes the results available to the District, the District in any decision made with respect to the provision of a FAPE to the child must consider the results. The results may also be presented as evidence at a hearing regarding that child. 

Procedures for Requesting an IEE

If a parent wants to request an IEE at District expense, the parent should notify the District. The District must provide the parent with:
	1.
	A list of independent evaluators. 

	2.
	The District’s criteria for IEEs, including maximum allowable charges, if any. 

	3.
	A copy of the evaluation and eligibility requirements set forth in Part III of this handbook.


District Responsibilities Following IEE Requests

If a parent requests an IEE, the District may do one of the following:
	1.
	Propose mediation to resolve differences.

	2.
	Agree to pay for an IEE.

	3.
	Initiate a due process hearing to show that its evaluation was appropriate. The parent must be advised if he or she pursues an IEE, it may be at his or her expense.


After a parent has obtained an IEE, the District must do one of the following:
	1.
	Pay for the evaluation/assessment if it meets the criteria for publicly funded IEEs. If the District believes the District evaluation was appropriate, this should be stated in writing within the same document in which it agrees to pay. 

	2.
	Provide written notice to the parent of the District’s refusal to pay for an IEE that does not meet the criteria for publicly funded IEEs. The District must also inform the parent of his or her right to a due process hearing to challenge this decision. 

	3.
	Provide written notice to the parent of the District’s refusal to pay for an IEE and request a due process hearing to demonstrate the District’s evaluation or assessment was appropriate. The District does not have to pay for an evaluation if the hearing officer finds for the District. 


SECTION 9  (  CONFIDENTIALITY OF INFORMATION

Protection of Records

The District must prevent the unauthorized disclosure of personally identifiable information pertaining to children with disabilities. A District must designate one employee to protect the confidentiality of special education student records collected, maintained, or used. That person shall assume responsibility for ensuring the confidentiality of any personally identifiable information and must:
	1.
	Respond to any request for inspection and review of an education record.

	2.
	Respond to any request made for an explanation or interpretation of an education record. 

	3.
	Respond to any request made to amend an education record. 

	4.
	Obtain written and dated consent before disclosing personally identifiable information to unauthorized individuals.

	5.
	Respond to any request to destroy an education record. 

	6.
	Keep a record of parties obtaining access to educational records (except parents and authorized employees of the District), including the name of the party, agency affiliation, the date of access, and the purpose for which access was provided (see Appendix E for a sample Record of Access form). 

	7.
	Maintain a current listing for public inspection of the names and positions of the employees who may have access to personally identifiable information. 

	8.
	Provide parents, on request, a list of the types and locations of education records collected, maintained, or used by the District. 

	9.
	Ensure that the confidentiality of personally identifiable information at collection, storage, disclosure, and destruction stages is protected. 

	10.
	Ensure that if any educational record includes information on more than one child, the parents of those children shall have the right to inspect and review only the information relating to their child or to be informed of only that specific information (See Appendix E, Notice of Procedural Safeguards). 


Ensure that each person collecting or using personally identifiable information shall receive training or instruction regarding the policies and procedures governing confidentiality of personally identifiable information. The District must maintain a record of the training provided, including the person or persons providing the training, the dates of the training, who attended, and the subjects covered.

Parental Access to Educational Records

A District must permit a parent to inspect and review educational records directly relating to the parent’s child that is collected, maintained or used by the District, and must:
	1.
	Provide a parent, upon request, a list of types and locations of records collected, maintained or used by the District.

	2.
	Respond to any reasonable request of a parent for explanation and interpretation of a record. 

	3.
	Provide a parent with a copy of a record upon request. 

	4.
	Permit a representative of the parent to inspect and review records. 

	5.
	Comply with a request to inspect, review, or obtain a copy of a record within a reasonable period not to exceed 10 business days, and, in any case, before the child is to participate in any meeting or hearing relating to the student or his or her identification, evaluation, placement, or program.

	6.
	A District may assume that a parent has authority to inspect and review a record relating to his child unless the District has been provided reasonable grounds to believe that the parent does not have authority to do so under state law governing such matters as guardianship, separation, or divorce. Under the regulations for FERPA, the rights of parents regarding educational records are transferred to the student at age 18.


Note: Blank test protocols are not personally identifiable and are not considered an educational record. If a District maintains a copy of the child’s protocol that contains personally identifiable information, it would constitute an educational record and the parent would have a right to see the protocol and receive an explanation/interpretation. 

Destruction of Information

A District shall maintain records until no longer needed to provide educational services, but not fewer than five years. Written records about individual children are confidential and should be shredded or burned under supervision of the staff member responsible for the records.

If personally identifiable information collected, maintained or used is no longer needed by the District, that information should be destroyed. The District shall make reasonable efforts to notify the parent and offer the parent a copy of the record to be destroyed. A reasonable effort would be a letter sent to the last known address of the parent that indicates the District’s intent to destroy special education records.

The notice sent to the parents must describe the personally identifiable information that the District intends to destroy and shall inform the parents that the information will be destroyed no earlier than 45 days from the date of the notice. The notice shall also outline the procedure that the parents may follow if they wish to formally object to the destruction of the information. When informing parents of their rights, the District should remind them that the records might be needed by the child or parent for Social Security benefits or other purposes in the future.

If a record containing personally identifiable information is not needed by the District to provide education services to a child with a disability, the District shall inform the parent and offer the parent a copy of the record. The District shall destroy the record upon request of the parent. However, Districts must maintain the following information related to the child indefinitely:
	1.
	Name, address, and telephone number 


	2.
	Grades


	3.
	Grade level completed 


	4.
	Attendance record


	5.
	Classes attended


	6.
	Year the child completed school program


Parental Request for Amendment of Records

A parent who believes that information collected, maintained, or used by a District in a record relating to his or her child is inaccurate, misleading, or in violation of the privacy or other rights of the child may request that the District amend the records.

The District must, within a reasonable period of time not to exceed 45 days of receipt of the request, decide whether to amend the record. If the District refuses to amend the record, it shall inform the parent of the refusal and advise the parent of the right to a hearing conducted according to procedures contained in the Family Educational Rights and Privacy Act (FERPA). 
These procedures state:
	1.
	The educational agency or institution shall hold the hearing within a reasonable time after it has received the request for the hearing from the parent or eligible child.

	2.
	The educational agency or institution shall give the parent or eligible child notice of the date, time, and place, reasonably in advance of the hearing. 

	3.
	Any individual, including an official of the educational agency or institution, who does not have a direct interest in the outcome of the hearing, may conduct the hearing. 

	4.
	The educational agency or institution shall give the parent or eligible student a full and fair opportunity to present evidence relevant to the issues. The parent or eligible child may, at their own expense, be assisted or represented by one or more individuals of his or her own choice, including an attorney. 

	5.
	The educational agency or institution shall make its decision in writing within a reasonable period of time after the hearing. 

	6.
	The decision must be based solely on the evidence presented at the hearing, and must include a summary of the evidence and the reasons for the decision.


If a parent requests a hearing and the District determines that the information is not inaccurate, misleading, or in violation of the privacy or other rights of the student, the District must inform the parent that he or she may place a statement commenting on the information or setting forth any reasons for disagreeing with the decision of the District. A copy of the decision of the District must accompany the parent’s statement. Any statement placed with a record must accompany the record as long as the District maintains the record or contested portion. If the District discloses the record or contested portion to any person, the statement must also be disclosed.

Fees

A fee may be charged for copies of records that are made for parents if the fee does not prevent the parents from exercising their right to inspect and review those records. A fee may not be charged to search for or retrieve information.

Parental Consent for Release of Records

A District must obtain written consent of a parent before disclosing personally identifiable information relating to his or her child that is collected, maintained, or used by the District to any person other than:
	1.
	A school employee, including contract service providers, who has a legitimate educational interest, 

	2.
	Employees of a school in which the child is to enroll upon condition that the parent be notified of the disclosure, offered a copy of the record, and notified of his or her right to request amendment of the record. 

	3.
	A representative of the federal comptroller general, United States Department of Education, or Alaska Department of Education & Early Development.


Parental consent must be obtained before personally identifiable information is used for any purpose other than meeting requirements under this part. An educational agency or institution subject to Part 99 of FERPA may not release information from education records to participating agencies without parental consent unless authorized to do so under Part 99. If a parent refuses to consent to the release of a record, the District may initiate a hearing (see Appendix E for a sample Authorization for Release of Confidential Information form). 

Definitions of Terms Related to Confidentiality of Information 

Disclosure means the release, transfer, or other communication of educational records, or the personally identifiable information contained in those records, to any party, by any means, including oral, written, or electronic.

Personally Identifiable means that information includes:
	1.
	The name of the child, the child’s parents, or other family member

	2.
	The address of the child

	3.
	A personal identifier, such as the child’s social security number or student number

	4.
	A list of personal characteristics or other information that would make it possible to identify the child with reasonable certainty


Destruction means the physical destruction or removal of personal identifiers from information so that the information is no longer personally identifiable.

Education Records means personally identifying information including, but not limited to:
	1.
	Academic work completed. 

	2.
	Level of achievement. 

	3.
	Attendance data.

	4.
	Scores and protocols of standardized intelligence, aptitude, and psychological tests. 

	5.
	Interest inventory results. 

	6.
	Health data. 

	7.
	Family background information. 

	8.
	Teacher or counselor rating. 

	9.
	Observations and verified reports of serious or recurrent behavior patterns. 


Participating Agency means an agency or institution that collects, maintains, or uses personally identifiable information, or from which information is obtained, under the IDEA 2004.
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