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PRE-EMPLOYMENT QUESTIONS


Aside from the common courtesy due to anyone being interviewed, regardless of disability, the Americans with Disabilities Act (ADA) places some restrictions on the employer’s pre-employment inquiries.

What are the Restrictions on Pre-Employment Inquiries?

Questionnaires, applications, medical examinations and tests are often used by employers to determine the competency of the applicant. Keep in mind that, at the pre-offer stage, disability-related questions and medical examinations are prohibited under the ADA.

How Can I Make Sure I Comply with the ADA Restrictions on Pre-Employment Inquiries?

Develop a thorough job description that identifies the essential elements of the job. By relying on this description, both the interviewer and applicant are aware of the essential elements of the job. Employers should also review old application forms to ensure that medical histories are not requested, since this is no longer appropriate.

How Should I Handle Pre-Employment Inquiries During the Interview Process?

Make sure to ask only questions regarding the information on the individual’s application form. You may ask the applicant what prior job duties he or she performed. Be careful not to ask applicants about visible physical characteristics or their health status. It is not legal to inquire if the applicant has a psychiatric disability, a history of having a psychiatric disability, or if he or she has consulted with a psychiatrist.

Nor may questions be asked about past drug addiction.

May I Conduct An Employment Physical?

The law permits a medical examination if the medical evaluation is conducted after an offer of employment has been made. However, if physicals are conducted, they must be conducted for all employees in that job category and the medical information must be kept separate from the personnel file. Drug testing is not considered a “medical examination” under the law. Therefore, pre-employment tests for illegal drug use are not permitted by the ADA.

Where Can I Obtain Additional Information?

Job Accommodation Network (JAN)

(800) 526-7234 (VOICE/TTY/TTD),

(304) 293-5407 (FAX)

jan@jan.icdi.wvu.edu (e-mail)

Equal Employment Opportunity Commission

(800) 669-4000 (VOICE), (800) 669-6820 (TTY/TTD)

(513) 489-8692 (FAX)

(EEOC has issued Final Guidance on Pre-Employment Disability-Related Questions and Medical Examinations under the ADA, October 10, 1995)

Tax Incentives For Business
There are three tax incentives available to help employers cover the cost of accommodations for employees with disabilities and to make their places of business accessible for employees and/or customers with disabilities.

SMALL BUSINESS TAX CREDIT: 

IRS CODE SECTION 44, DISABLED ACCESS CREDIT

Small businesses (who in the previous year earned a maximum of $1 million in revenue or had 30 or fewer full-time employees) may take an annual tax credit for making their businesses accessible to persons with disabilities.

The credit is 50 percent of expenditures over $250, not to exceed $10,250, for a maximum benefit of $5,000. The credit amount is subtracted from the total tax liability after calculating taxes.

The credit is available every year and can be used for a variety of costs such as:

· sign language interpreters for employees or customers who have hearing impairments;

· readers for employees or customers who have visual impairments;

· the purchase of adaptive equipment or the modification of equipment;

· the production of print materials in alternate formats (e.g., Braille, audio tape, large print);

· the removal of architectural barriers in buildings or vehicles.

The tax credit does not apply to the costs of new construction, and a building being modified must have been placed in service before November 5,1990.

Businesses can claim the Disabled Access Credit on IRS Form 8826.

ARCHITECTURAL/TRANSPORTATION TAX DEDUCTION: 

IRS CODE SECTION 190, BARRIER REMOVAL

All businesses may take an annual deduction for expenses incurred to remove physical, structural, and transportation barriers for persons with disabilities at the workplace.

Businesses may take a tax deduction of up to $15,000 a year for expenses incurred to remove barriers for persons with disabilities. Amounts in excess of the $15,000 maximum annual deduction may be depreciated.

The deduction is available every year. It can be used for a variety of costs to make a facility or public transportation vehicle, owned or leased for use in the business, more accessible to and usable by persons with disabilities. 

Examples include the cost of:

· providing accessible parking spaces, ramps and curb cuts;

· providing accessible telephones, water fountains and restrooms for persons using wheelchairs;

· making walkways at least 48 inches wide.

The deduction may not be used for expenses incurred for new construction, or for a complete renovation of a facility or public transportation vehicle, or for the normal replacement of depreciable property.

Small businesses may use the credit and deduction together, if the expenses incurred qualify under both Sections 44 and 190. 
Contact Mark Pitzer, Attorney, Office of Chief Counsel, IRS, 1111 Constitution Avenue, NW, Washington, DC 20224, (202) 622-3110.
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